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Good faith changes pay game

The Fair Work system will
overturn the strategies
employers, workers and
unions use to do business,
writes Rachel Nickless.

Companies claiming they cannot
afford pay rises has become a
common  practice since the
downturn took hold and was a
message the Fair Pay Commission
noted when it froze the minimum
wage this week.

Lawyers warn the good-faith bar-
gaining laws that took effect last
week may prompt companies to use
other reasons to reject pay rises.

Under the Fair Work system,
unions have a right to be at the table
with employers for enterprise bar-
gaining negotiations over pay and
conditions. Parties to the nego-
tiations must participate in meetings
at reasonable times, disclose rel-
evant information in a timely man-
ner, genuinely consider all pro-
posals, provide reasons for
responses, and avoid capricious or
unfair conduct.

If parties do not bargain in good
faith, the independent regulator,
Fair Work Australia, can make
hargaining orders. Breach of orders
can result in civil penalties of

$33,000. Lawyers have been looking
to the United States, which has had
a good-faith bargaining regime for
more than 70 years, to understand
how the local laws might work in
practice.

DLA Phillips Fox partner John
Tuck urges employers to avoid
““affordability’’ as a reason to deny
a pay rise because companies may
have to open their books to unions
to substantiate the claim.

Under the laws, parties are not
required to provide confidential and
commercially sensitive information,
but Tuck says that if a document is
relied on, confidentiality rights may
be waived.

Middletons partner Gerard Phil-
lips says employers need to think
carefully  before  they  use
affordability arguments, because the
documents they would have to
produce might fail to back up their
arguments. He also says that “‘if
things aren’t going well, do they
really want to shout that out”.

Views are mixed about whether
companies and unions will choose
to side-step good-faith bargaining,
Tuck will be advising companies to
consider doing their real bargaining
on the side if they fear the laws will
create red tape in formal nego-
tiations. He says it is common
practice in the US to have off-record
negotiations known as ‘‘side bars’’.

‘I think it’s because if you look at
the commentary, you see a lot of
people talking about getting the
process right,”” Tuck says.

“If people are hung up on
process, they are not getting to the
heart of negotiations.””

There have already been exam-
ples of Australian unions transcrib-
ing enterprise bargaining nego-
tiations, and Tuck argues this can
‘“‘unhelpfully impinge on the free
flow of discussions’’.

However, Maurice Blackburn
senior associate Kamal Farouque

The bargaining laws will
inject ‘some integrity into
the negotiating process’.

Lawyer Kamal Farouque

disagrees. He acts for unions and
says the good-faith bargaining laws
will inject “‘some integrity into the
negotiating process’’.

“It’s only the game players who
might fall foul,”” Farouque says.
‘‘People who are genuinely trying to
reach an agreement would be doing
these things in any event.”

ACTU spokesman Mark Phillips
says it is too early to predict how the
laws will work in practice, but he
hopes the focus will be on practical
outcomes.

“‘[The laws] should have a positive
impact for employees where an
employer has been deliberately
refusing to bargain collectively, as
occurred until recently at Telstra,”
Phillips says.

Freehills partner Chris Gardner
believes employers are unlikely to
choose side-bar talks because they
can use the laws to their advantage
by requiring unions to justify claims
and by accessing documents.

“‘It’s not uncommon in enterprise
bargaining for negotiations to be
peppered with threatening -and
aggressive behaviour,”” Gardner
says. “‘It may be that’s inconsistent
with the obligation to bargain in
good faith.””

Gardner recently interviewed col-
lective bargaining experts in the US
with Melbourne workplace barrister
Stuart Wood and Arnold Bloch
Leibler partner Henry Skene. He
warns companies will need to spend
more time and money preparing for
enterprise bargaining: ‘‘Negotiators
need to be better prepared and to
have a better skill set than we often
see in Australia.”

American companies put more
effort into preparing for pay nego-
tiations than Australian companies,
Gardner says, because of higher
penalties for getting it wrong and
onerous obligations to provide
information.



